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Thepolitical and constitutional framework for South Africa’s achievements

South Africa s claim to have turned the “right to water” into areality has global
resonance’. Its achievementsin this field are best understood in the context of its recent
political transition. However, the task is not yet complete and current constraints to the
achievement of full and sustainable access to water and sanitation services for all reflect
political normalisation in the society.

South Africa achieved a negotiated transition from a white minority government to a non-
racial democratic order in 1994 in terms of an interim Constitution. A further milestone
was the adoption in May 1996 of the final Constitution® which included two new clauses
that significantly strengthened the social content of the Bill of Rights:

24 Everyone hastheright —

a) to an environment that it not harmful to their health or well-being; and

b) to have the environment protected for the benefit of present and future
generations, through reasonable legis ative and other measures that-

i) prevent pollution and environmental degradation;

ii) promote conservation; and

iii) secure ecologically sustainable development and use of natural resources
while promoting justifiable economic and social devel opment.

27 (1) Everyone has theright to have access to
.... b) sufficient food and water; ....

These reinforced the core provision of the Bill of Rights that

10. Everyone has inherent dignity and the right to have their dignity respected
and protected”

which further underpins the right to water and sanitation since it is difficult to maintain
minimum standards of dignity in the absence of water required for health and cleanliness
and sanitation facilities which provide a modicum of privacy, convenience and comfort.

However, social rights cannot be absolute and mandatory. The Constitution recognizes
that the achievement of social rightsisalong term process and provides only that:

27 (2) The state must take reasonable legislative and other measures within its
available resources, to achieve the progressive realisation of each of these rights.



This has important implications for water service provision, particularly in the context of
the decentralization introduced by the Constitution, which divides government into three
autonomous spheres. In terms of this, the objects of local government include

152 (1) b) to ensure the provision of services to communities in a sustainable
manner.

and it provides that

156 (1) A municipality has executive authority in respect of and has the right to
administer ...

services such as water supply and sanitation. This alocation of authority to the local
level, a reflection of the textbook approach to decentralization adopted in South Africa,
limits the ability of national Government to intervene in the provision of services and
potentially weakens the ability of the State to deliver. So an important provision gives
national government a limited but explicit mandate to support local Government in the
provision of these services.

“154 (1) The national government and provincial governments by legislation and
other measures must support and strengthen the capacity of municipalities to manage
their own affairs, to exercise their powers and to performtheir functions.”

While in these arrangements, the provision of water services (ssmply put, water in pipes)
is alocal government duty, responsibility for the management of water resources (water
in rivers, lakes and underground) is retained by national government and not delegated to
other spheres of government. This was done after representations’ emphasising the
importance of managing the country’s river systems, aimost all of which cross political
boundaries, as integrated units.

The practical implementation mechanisms that have been used;

South Africa s national programme to provide basic water servicesto all preceded the
adoption of the Constitution although it was driven by the same set of values. Indeed it
could be argued that the final Constitution simply reflected and reinforced national
policies and priorities that had already been adopted by the new Government.

Surveys before the 1994 elections® found that in rural areas, where more than half the
population then lived, water supply was the most important expectation from a new
government after jobs. Similarly, in urban areas, the most important expectation after
jobs was housing, widely interpreted to include basic water and sanitation services.
Estimates in 1991 had indicated that 12 million people, over 30% of the population, did
not have access to safe water and 21 million, over 50%, lacked adequate sanitation.’



Reflecting this, the ruling ANC party’ s el ection manifesto, The Reconstruction and
Development Programme (RDP)’, included the following commitments :

“2.6.6 The RDP's short-term aim isto provide every person with adequate
facilities for health. The RDP will achieve this by establishing a national water
and sanitation programme which aims to provide all households with a clean,
safe water supply of 20 - 30 litres per capita per day (Icd) within 200 metres, an
adequate/safe sanitation facility per site, and a refuse removal systemto all urban
households.

2.6.7 In the medium term, the RDP aims to provide an on-site supply of 50 - 60
Icd of clean water, improved on-site sanitation, and an appropriate household
refuse collection system. Water supply to nearly 100 per cent of rural households
should be achieved over the medium term, and adequate sanitation facilities
should be provided to at least 75 per cent of rural households.
Community/household preferences and environmental sustainability will be taken
into account.

2.6.8 The RDP'slong-term goal isto provide every South African with accessible
water and sanitation.

2.6.9 The RDP is committed to providing operation and maintenance systems
which ensure minimum disruptions in service within two years. Particularly in
rural areas, the RDP must develop appropriate institutions, including village
water committees. Consultation with communitiesis essential in the provision of
water .

2.6.10 Tariffs. To ensure that every person has an adequate water supply, the
national tariff structure must include the following:
2.6.10.1 alifelinetariff to ensure that all South Africans are ableto
afford water services sufficient for health and hygiene requirements;
2.6.10.2 in urban areas, a progressive block tariff to ensure that the long-
term costs of supplying large-volume users are met and that thereisa
cross-subsidy to promote affordability for the poor, and
2.6.10.3 inrural areas, a tariff that covers operating and maintenance
costs of services, and recovery of capital costs from users on the basis of a
cross-subsidy from urban areas in cases of limited rural affordability.

Since local government had to be completely restructured, an important el ement of South
Africa’s success was the decision that the national Department of Water Affairs and
Forestry should initiate a national programme to provide basic services while new
municipalities were created.

It took seven years for new local government structures to be formally established.
Although decentralization is widely promoted as an important step in achieving effective
service provision, it is notable that more than half of the water supply backlog had been



addressed by the national Community Water Supply and Sanitation (CWSS) programme
by 2002 when the new municipalities were in place.

The CWSS programme was funded initially from the Department’ s national budget. As
municipalities were established, financial responsibility was transferred to them using the
“equitable share of national revenue” and “conditional grant” mechanismsthat are
provided for local government in terms of the Constitution. As the CWSS programme
progressed, the conditions on the use of these funds have been progressively relaxed,
giving municipalities greater discretion over how they are used.’

Initial policy, reflected in the RDP, was based on international recommendations'® that all
water should be paid for, at least to cover operational and management costs. South
Africa’'s experience was that even small charges — of the order of US$1 a month - were
sufficient to discourage very poor people from using safe water supplies, potentially
violating the Constitutional right of access.

The response, which illustrates the process of “progressive realization” of social rights,
was to introduce a “free basic water” policy.™ In terms of this, national Government used
its regulatory powers to require that all municipalities should endeavour to provide a
basic minimum quantity of water (6000 litres per household per month) free of charge to
all peoplein their areas.

(The amount of water provided free was based on the 25 litres per day promised in the
RDP, calculated for afamily of 8 since only 5.5% of households had more members than
this. Thisisin line with the World Health Organisation’ s recommendations™ which
suggest that, priority should be to ensure that all people have access to this basic level of
service before upgrading to household connections. It also reflects practical experience —
where water is provided from communal taps rather than on-site connections, people tend
not to use more than 25 litres per person per day.)

This administratively simple approach maintains a balance between social and economic
imperatives. Some financial support is provided through “equitable share” transfers
which are calculated to take into account the number of poor people in each municipality.
“ Stepped tariffs’ are used in urban areas to provide a cross subsidy from high volume
users to low volume users. Service levels such as communal taps serve as “rationing”
mechanismsin rural areas. 75% of South African households live in areas where free
basic water is provided.™

South Africa’s progressin closing equity gaps between rich/poor, urban/rural

South Africaremains a highly unequal society and thisis reflected in access to water
services. The approach taken by government in the first decade of democracy has been to
ensure access to minimum “basic” levels of service and to treat higher levels of service as
economic or “luxury” services which should be paid for by their users. This applies both
to water supply and sanitation.



Levels of accessto basic water services are reported annually by the Department of
Water Affairs and Forestry. For 2004/5, it reported that

44.4 million out of atotal of 48.1 million people (92%) were reported to have access
to improved water supply infrastructure although 5.4 million of these were below the
RDP standard (mainly in terms of distance to source).

32.1 million out of atotal of 48.1 million people (67%) were reported to have access
to some form of improved sanitation facility.

Service coverage levels reported by the Department of Water Affairs and Forestry are
based on
census information which includes limited data on access to services;
information about the investment programmes of different arms of government;
specialized household surveys.

The provision of a“basic” level of services does not mean that there is equity in service
access in the sense that all South Africans receive the same level of service. Households
in scattered rural communities are more likely to be either unserved or to receive services
below the RDP standard. This has been one reason for maintaining the relatively low
“basic service” levels athough this has explicitly acknowledged to be but the first step up
the “water |ladder”.™®

Indeed, one of the challenges of sanitation provision is that poor communities,
particularly in smaller urban areas, often refuse to accept on-site sanitation solutions that
meet government’ s definition of a“basic service” and demand full water-borne sanitation

Although 8.2 million people have been provided with improved sanitation since 1994, the
number without access even to basic sanitation remains high at 16 million, almost 33% of
the population. The absence of a consensus around an acceptable basic level of sanitation

has contributed to the failure to achieve progress similar to that in water supply.*®

At an individual project level, it has however been reported that basic on-site sanitation
has been widely accepted suggesting that it may be the delivery approaches used rather
than the technol ogies themselves that are inadequate. *’

Since there is an understandabl e preference for water borne sanitation in all communities,
politicians have little incentive to provide |eadership and encourage communities to
accept what is clearly a second-best solution. For both political and technical reasons,
some larger cities have opted to fund water borne sanitation systemsfor all their
residents, using their own resources.

A further sanitation challenge are the demographic trends with extensive urban migration
occurring and average household size shrinking rapidly (from 4.5 to 3.8 between 1996
and 2001, creating an additional two million households).*® Since the definition of “basic



sanitation” requiresindividual units for each household, the rapid increase in household
numbers has added to the challenge of achieving universal sanitation provision.

Challenges of operational sustainability

Effective access to basic servicesisafunction not just of infrastructure provision but also
of its management as well as affordability and convenience to users. It has been
demonstrated in many countries that access as measured by actual usage isfar less than
that reported on the basis of infrastructure provided and some South African critics have
suggested that effective access to water supply in South Africais greatly exaggerated™®.

So with water supply provision, a distinction must be made between

- theprovision of infrastructure

- the effective operation of infrastructure to provide reliable supplies;
- the safety of the water provided; and

- whether the people for whom the water is intended actually useit.

Similar considerations apply to sanitation, with actual use a much more critical factor.

Monitoring of South Africa’'s CWSS programme was initially done, as in many
developing countries, in terms of infrastructure provision and figures were reported in
terms of “access to infrastructure”. The expansion of coverage has meant that more
attention is now being paid to the sustainability of operations, the safety of water
provided and the actual use of the services provided.

An effective way to address these concerns and provide information for policy and
management at national level isto conduct household surveys to determine where people
actually obtain the water that they use.

In 2003, DWAF collaborated with the Human Sciences Research Council to undertake a
specialized nationa household survey. This found that 91.7% of respondents reported
that they “usually used” an acceptable source; the number who reported that they had
“actually used” such a source on the previous day was 91.8% (although there were some
differences of detail).” This correlated closely with the official coverage estimates for
2003?! and suggests that the reported infrastructure provision does indeed reflect actual
access to functioning services.

Thiswork has also enabled widely publicized accusations® that enforcement of
government’ s pricing policies were causing poor usersto have their services cut-off to be
evaluated. The survey included a question “In the past year how often did you experience
interruptions of the water service?’



2.6% of respondents reported interruptions “at least once amonth” and a further 15%
“several timesayear”. However, only 7% of all interruptions were reported to be “for
non-payment”.

The data on where people “normally” got their water and where they got it “yesterday”
supported this. It showed that 0.5% of all respondents “yesterday” got their water from
their neighbour rather than from the usual source. However, the largest number who used
adifferent source came from the 11.7% of respondents who normally used free sources
close to their homes; on the day of the survey, only 10.9% had used the nearby source
while most of the rest had gone to a source more than 200 metres away — suggesting a
local supply problem.

The data thus highlighted problems in the management of free public supplies whose
users were most likely to have had to resort to alternative sources, often other free
services further than the statutory 200 metres away from their homes or to neighbours
with alternative sources.

The suggestion that most interruptions were for management related reasons rather than
for non-payment would be consistent with operational information about service
management. From an operators perspective, such interruptions are more often due to
technical problems or to “overconsumption” in some areas leading to shortages in others.

However, it is understandable in the context of “normal politics’ that political groups
campaigning at local level for expanded access to free services should claim that
interruptions were punishment for non-payment or part of a larger political agenda. And
it isindeed anti-privatisation groups that have led the accusations.

Water quality is another important dimension of the management of water services
although some commentators believe that an adequate volume of water is more important
for health than ensuring that it meets quality standards.

DWAF has reported® that the majority of municipalities (57% in 2003/4 and 63% in
2004/5) do not follow recommended drinking water quality assurance procedures. As a
result, the water they supply cannot be assumed to be safe. More detailed surveys
confirmed that, while water quality in the larger urban areas met standards, there were
significant problems in some smaller schemes®. It is acknowledged that further work is
required in this area before it can be stated with confidence how many South Africans
actually use safe water.

Environmental sustainability and service provision.

South African policy distinguishes between the provision of water services (water in
pipes) and the management of water resources (water in rivers, lakes and underground)



As in most countries, agriculture is the largest user of water (62%), water services for
commercial, social and domestic uses account for 27% of total water use in the country?®.
Within this, the provision of a basic water supply (25 litres per person per day) to all
would require just over 3% of current total water use. In this context, it is clear that the
impact of providing basic water supply on environmental sustainability is limited.

However, South Africa is a relatively arid country and available water is unevenly
distributed in space and time. Intensity of water use (the proportion of water used
compared to that available) is high at over 26%2’. In many river catchments, all available
water is currently allocated and thereis no “new” water available for new users.

Since water is a scarce and valuable natural resource in South Africa, a high priority has
been given to developing policies and strategies that ensure the sustainability of the
resource. This was undertaken as a completely separate process from the basic water
supply and sanitation programme but the political credibility provided by the CWSS
programme undoubtedly helped when the Department initiated sweeping reforms to the
management of water resources. New legislation (the National Water Act®®) was passed
in 1998 and the implementation of the policy is now guided by a statutory National Water
Resources Strategy approved by Cabinet in 2005%.

The Strategy covers awide range of activities to reconcile supply and demand and ensure
sustainability. Water conservation and demand management is an important element of
this and one impact of the “basic water services’ approach isthat it distinguishes between
the “social” element of the service and the “economic” element. In order to promote
conservation, water services above the basic level are charged on an increasing block
tariff scale.

The National Water Act formally “reserves’ a portion of water for environmental
purposes, “to sustain the resource”. This is done in terms of a classification system
which determines what level of protection is socially desirable and then determines the
water requirements to achieve it. This has to be done before any new water allocations
can be made. So far, preliminary environmental “reserves’ have been determined for
about half of the country.

Establishment of the reserve does not mean that it is always achieved in practice since, in
many river systems, historic water allocations have exceeded the amount of water
available. It does however set atarget to be achieved through the new allocation system.

The new arrangement has ended the allocation of water in perpetuity with water “rights”
vested in landowners. Water use is now regulated in the national interest and “ use rights’,
regulated through a licensing system, are limited in time to a maximum of 40 years. This
reform reflected formal acknowledgement of the fact that, under water stress, it was
important to have a flexible system that would facilitate changes in use over time. A
fundamental principle that guided the review of the water law was thus that :-



The objective of managing the quantity, quality and reliability of the nation's
water resources is to achieve optimum social and economic benefit for the
nati o??) fromtheir use, recognising that relative allocations may change over
time.

In addition to the challenge of limited water quantities, South Africa faces serious water
quality challenges. These are related to the relative scarcity of water, the intensity of its
use and the fact that much of South Africa's economic and social development has
occurred high up in river catchments where it affects all downstream users. There is a
tension between water service provision and environmental sustainability since the
provision of water borne sewerage requires effective disposal of waste water which, if not
adequately managed, threatens the quality of the streamsinto which it is discharged.

There are well documented cases where the failure to manage water-borne sanitation is
causing serious pollution of local water resources. However, in the absence of sanitation
provision, human waste is ssmply washed into rivers with storm water. This “diffuse
pollution” from poorer areas is also a magjor problem in some urban areas. The failure to
match progress on water supply with similar progress on sanitation provision could thus
come to compromise the country’ s water supply achievements.®*

These impacts will only be managed by investment in improved urban infrastructure and
its effective management. Since many of the communities concerned are too poor to pay
the costs of such services, this will depend on government’s willingness and ability to
promote the provision of effective services and to fund their development.

Both the allocation and quality challenges can be managed but require sustained political
support to build and maintain strong institutions able to manage this complex sector.

CONCLUSION

South Africa’s national programme to provide basic water services to all was born of the
country’s transition to democracy and reflected the political priorities of the period, later
enshrined as social rights in the Constitution. Innovations such as “free basic water”,
introduced in recognition of the fact that poor people required subsidies to ensure
effective access to safe water, have helped to broaden and sustain their access.

The subsequent decentralization of responsbility for service provision to local
municipalities has slowed progress, particularly in poorer communities with weaker
municipalities and raised questions about the sustainability of services. The
Constitutional rights provide little practical recourse for these communities.

Nevertheless, evidence suggests that the access to basic water supply that has been
achieved in South Africa's first decade of democracy is being sustained. The country
does, however, face a magor chalenge to achieve the “additiona” Millennium



Development Goal for sanitation, adopted at the World Summit for Sustainable
Development with strong support from the South African government. The political
challenge of either promoting basic service levels to reluctant communities or providing
the massive increase in public resources required to build and operate water borne
systems sustainably remains to be addressed.

On a broader front, the progress made in providing basic water services gave water
resource managers a strong political mandate to introduce important water resource
reforms in the water-stressed country. These were designed to ensure environmental
sustainability as well asto alow flexibility in allocations to enable the country to adapt to
the demands of a growing economy and population in the face of the challenges of
climate change. Failure to make progress on the delivery of sanitation could undermine
some of these achievements, particularly in respect of water resource quality.

South Africa’s achievements in water supply reflect the opportunities presented by its
political transition. In this respect, the current constraints, particularly in the field of
sanitation but also in sustaining water supplies reflect the normalization of politics in a
complex society.
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"Usual source of water" and "Source of water
yesterday"
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(Source DWAF, Household survey conducted by Human Sciences Research Council, unpublished, 2004)
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